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the preparation of tithe maps. Also, Lord Denning had stated in the case of Kent CC
v Loughlin that tithe maps are of “great value” in showing roads,

¢ In the Agombar case it was stated that uncoloured roads on Finance Act maps are in
all probability carriageways. '

e The TRF has considerable evidence of motorised use of the route, some over 20
years. But this was not submitted as it had been (wrongly) considered to be
“unlawful”. In the event, four further PROWEFs were subsequently received by the
county council and have been considered as described below.

* In general, the county council looked at each piece of available evidence in isolation
and failed to appreciate the bigger picture revealed by considering all the evidence
together. In any event, there is no evidence which shows that the route is not a
BOAT.

The Case for Buckinghamshire County Council

8.

10.

11.

12.

13.

Thomas Jefferys’ Map of Buckinghamshire (1766-68) shows only a short section of the
claimed route at its south-western end. Although this map can be regarded as good evidence
of the existence of the section of the route shown it does not provide evidence of its status.

Bryant’s Map shows the whole of the route in a way described in the key as “Lanes and
Bridleways”. There would appear to be no distinction made between these two categories.

The Chesham Tithe Map (1843) shows most of the route in a way that suggests that it was
exempt from tithe; however, a section at the south-western end is not shown at all. The
Tithe Apportionment records that roads were exempt from all tithes. Professor Kain,
Montefiore Professor of Geography, Exeter University has written that the portrayal of
roads on tithe maps was a matter incidental to their prime purpose and cannot be taken as a
reliable indication of the status of the routes shown. Although Professor Kain may have
admitted to not having knowledge of highway law, his knowledge of tithe maps themselves
is comprehensive. Also, it was stated by Mr Justice Etherington in the Agombar case
referred to by the appellant that tithe maps are generally relevant only to proving the
existence of a road rather than its status.

OS Surveyors Drawings of 1812 show Flamstead Farm Road as an enclosed route. An 1843
plan of the estates of James Field shows the whole route with barriers at each end and a map
of Thom Farm (1863) shows part of the route. A map prepared in 1874 when it was
proposed to create the parish of Ashley Green shows only part of the route but an 1896 map
of the parish shows the whole route. Although these documents confirm the existence of the
route it is not considered that provide any indication of is status.

An 1845 plan of the route of the proposed Tring and Reigate Railway shows it passing
through one of the fields crossed by Flamstead Farm Road. The relevant entry in the
accompanying book of reference describes this field as being “Arable field & Underwood
& footpath™. This clearly shows that the route was not regarded as any more than a footpath
at that time.

OS maps from 1887 onwards show the route but do not provide any indication of its status.
Such maps only show what existed on the ground at the time they were surveyed. A book of
reference produced to accompany the First Edition maps includes a description of
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Flamstead Farm Road as “Road” but many other tracks and farm accesses are similarly
described.

14. The Finance Act records relating to Flamstead Farm Road are ambiguous. Parts of the route
are shown uncoloured but others are coloured and appear to be included within larger plots.
One of these, Plot 2970 has recorded deductions for public rights of way but includes other
footpaths as well as Flamstead Farm Road. Although it is accepted that roads would
normally be left uncoloured on these maps this does not necessarily indicate the type of
highway involved and bridleways may also have been left uncoloured.

15. The county council has evidence in the form of copies of correspondence suggesting that
the status of the route has been disputed since at least 1934 when a Mr W Batchelor wrote
to complain about public bridleway signs having been erected. He claimed that he had
evidence of use of the route by horses and carts and that Amersham council employees had
maintained it. However, the County Surveyor at the time stated that the route was not
claimed as a county road and that it appeared that the parish council were correct in stating
it to be a bridleway. No evidence has been found to comoborate the statement that
Amersham council employees maintained the route.

16. In the 1950s, surveys of rights of way were carried out on a parish basis so that they could
be recorded on the Definitive Map. A route similar to Flamstead Farm Road but not
following the track all the way was originally claimed as a public footpath but later, after a
hearing, a footpath along the track was included in the first Definitive Map. Subsequently,
following a claim that the route was a bridleway, the county council was directed to
upgrade it in 1968. In November 1980 the county council gave permission for part of the
route to be used for a road trial event suggesting that at that time it was not believed that
there were vehicular rights over the route. Also, around the same time there are records of
the parish council seeking assistance in stopping illegal vehicular use of the route.

17. The County Council Unclassified County Road Register (UCRR) and the List of Streets are
inconsistent. The County Road schedule lists the whole of Flamstead Farm Road as an
Unclassified County Road (UCR), U280, but the route is not shown on the County Road
map. The term “county road” no longer has any significance but county roads were
included in the List of Streets drawn up under the Highways Act 1980. However, Flamstead
Farm Road is not included in the current List of Streets.

18. In addition to the evidence of use provided by the appellant, 4 additional PROWEFs were
received and considered. Three of these described occasional use on motorcycles in 2002
and 2003 and the other use 2 -5 times per year between 1995 and 2004. It is not considered
that the evidence of use submitted is by any means sufficient to raise a presumption that the
route has been dedicated for public vehicular use.

Appeal 2, Bottom Lane

Description of the Route

19, The claimed route follows Bridleway 28 Chesham from Latimer Road, Broadwater in a
generally northerly direction to join Tylers Hill Road, Botley. It is approximately 2050
metres in length and varies in width from approximately 2-3 metres to 6 metres. It is
unsurfaced for most of its length but a section towards the northern end is metalled.
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The Case for the Appellant

20. The original application for the addition of this route to the Definitive Map and Statement
was made by Mr K Marshall who referred to the following evidence in support of his case:

L]

Bryant’s Map of Buckinghamshire (1825).
OS maps of 1887 and 1903.
Bartholomew’s Map of 1957.

One PROWEF completed by Mr Marshall himself, stating that he used the route on
a motorcycle 20 times per year between 1977 and 2003 without any obstruction,
challenge or permission. He states that the northern part of the route is tarmaced,
that there are traces of tarmac along the whole length and that the farmer of a field
through which the route passes had said that it was an “old road”.

21. When determining the application, the county council considered this evidence and also
additional evidence that was discovered during the investigation of the claim. The appellant,
Mr Sharples, then provided additional comments in support of his appeal relating to the way
the county council had considered the matter as follows:

It is accepted that the route was metalled which is indicative of the fact that it was
regarded as a carriageway. Since it is recorded as an Unclassified County Road
(UCR) it was probably metalled at public expense. There is no evidence to suggest
that metalling would have been carried out on a bridleway. Chesham Urban District
Council (UDC) highway minute books record that in 1930 the Surveyor was
instructed to take action to have locks removed from a gate on the route. It can
reasonably be presumed that the UDC became involved because the route was
thought to be a carmiageway.

In 1984, the Clerk of Chesham Town Council stated that he thought that Bottom
Lane had full vehicular rights. Such a man would have had intimate local knowledge
and although the county council did not accept his view, this is not so surprising as
it may have wished to limit its responsibilities for financial reasons.

The fact that old maps indicate that the route has existed for over 300 years is
indicative of a carriageway.

Similar points to those expressed in Appeal 1 in respect of the views of Professor
Kain on tithe maps, the significance of Finance Act records, additional user
evidence and the general approach of the county council were also made.

The Case for Buckinghamshire County Council

22. Jefferys’ map shows part of the route as an “Inclosed Road”. The 1812 OS Drawings show

23.

the whole route as an enclosed route and Bryant’s map shows it as “Lanes & Bridleways”.
As in the case of Appeal 1, it is not thought that these documents provide evidence of the
status of the route.

The Chesham Tithe Map shows the route in a way that suggests that it was exempt from
tithe, but as argued in the case of Appeal 1 this is not a reliable indication of the status of
the route.
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24

25,

26.

27.

28.

29.

OS maps from 1883 onwards show the route but do not indicate its status. The book of
reference produced to accompany the First Edition maps includes a description of part of
Bottom Lane as “Road”. However, Richard Oliver, Research Fellow in the History of
Cartography at the University of Essex has stated in a guide to OS maps for historians that
there was probably a subjective element in the data collection and that the accuracy of such
classification of land use was not scrutinised in the same way as the linework supplied by
the detail surveyors.

Finance Act records show Bottom Lane uncoloured suggesting that it was regarded as part
of the highway network and, although its status is not specified, the inference can be drawn
that it was thought to be a public road.

Bartholomew’s map of 1957 cannot be relied upon to indicate the status of the route. Map
historian, Dr Yolande Hodson, has written that these maps were based on reductions of OS
maps and no distinction was made between public and private roads. Furthermore maps
published after the late 1920s do not form useful evidence for rights of way.

The route has been consistently recorded as a bridleway on the Definitive Map since the
first map published in 1957. The maps have been prepared in accordance with official
guidance, with opportunities for objections and representations to be made. Although there
are records of Chesham UDC having carried out repairs to the route and taking action to
have locks removed from a gate, there is no indication in these records of what the status of
the route was considered to be. In 1951, the Engineer and Surveyor of the UDC recorded
that the route was a bridleway even though he noted that the UDC had carried out minor
repairs to the metalled length.

The route is shown on a plan accompanying the UCCR but not included in the files of
county road schedules that comprise the register. It is included in the List of Streets as U269
but a street is defined so as to include various types of route including footpaths and other
non-vehicular ways. The county council has accepted that there is a prima facie case that
vehicular rights may exist over UCRs but that if, after review of evidence, it is concluded
that such rights do not exist, then the route can be removed from the List of Streets or its
status amended. In the case of Bottom Lane the status of the route has been questioned in
that the Clerk to Chesham Town Council stated in a letter to the County Engineer in 1984
that he considered that it was a UCR with full vehicular rights. However, the County
Engineer then responded that there was no evidence that the route had ever been a
maintainable public road. In 1985 it is recorded in files that a short length of the route in
front of domestic properties had been metalled and that this had required a UCR number to
be given to the entire route.

In addition to the evidence of use provided with the original application, 5 additional
PROWEFs were received and considered. Four of these described occasional use on
motorcycles in 2002 and 2003 and the other use 2 -5 times per year between 1995 and 2004.
It is not considered that the evidence of use submitted is by any means sufficient to raise a
presumption that the route has been dedicated for public vehicular use.

Appeal 3, Trapps Lane
Description of the Route

30.

The claimed route follows Bridleway 34 Chesham from the public road section of Trapps
Lane, Waterside in an easterly direction to link with Rose Drive and Pheasant Drive; it then
runs generally north-eastwards, passing the southern edge of the common, Big Round
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70.

71.

72,

73.

74.

and Bryant’s map did not differentiate between lanes and bridleways. In my view, these
maps do not help determine whether public byway rights subsist over the routes.

Tithe maps were not drawn up for the purpose of recording public rights of way and both
public and private roads had the capacity to diminish the productiveness of land for the
assessment of tithe. In my view they provide good evidence of the existence of roads but
not necessarily of their status. In the case of Kent CC v Loughlin referred to by the appellant
Lord Denning said that “So on the question whether there was a road at the specific place
the tithe map was of much importance. " He did not express a view about their usefulness in
determining the status of routes. Accordingly, the fact that most of the appeal routes appear
to have been exempt from tithe payment cannot in itself be taken to indicate that they were
regarded as public roads and, in the case of the Chesham Tithe Map, neither the map itself
nor other records referred to contain any additional information regarding the status of the
appeal routes.

With regard to OS maps published after 1883 and the 1878 Book of Reference, it is
necessary to be aware that OS surveyors were only expected to record what was on the
ground at the time of inspection and, in particular, they were not required to determine
whether routes were public or private. Therefore although these maps can be regarded as
accurate representations of the lines of the routes, they are not helpful in determining the
current status of the routes.

The 1910 Finance Act records can provide good evidence of the status of routes as the
existence of public rights over land affected its value and they were therefore recorded.
Surveys were carried out by the Board of Inland Revenue under statutory powers and it was
a criminal offence for any false statement to be made for the purpose of reducing liability.
In my view, where a route is shown as external to any hereditament there is a strong
possibility that it was regarded as a public highway probably with vehicular rights over it,
as footpaths and bridleways were normally dealt with by deductions recorded in the forms
and Field Books.

All the appeal routes are recorded in the Definitive Map and Statement as bridleways,
which is conclusive evidence as to their status although without prejudice to the possible
existence of higher rights. 1 have seen no evidence to suggest that the Definitive Map was
not prepared in accordance with the proper procedures or that any of the routes was
recorded as a bridleway as a result of an irregularity or error. Accordingly, I do not think it
is sufficient justification for it to be modified, to state, as the appellant does, that there is no
evidence to suggest that a route is not a BOAT. The 1981 Act requires that the Map be
altered where evidence has been discovered that shows that a highway ought to be shown as
a highway of a different description than that currently shown.

The county UCRR was compiled after the 1929 Local Government Act transferred
responsibility for all highways to the county council. The recording of roads on the register
and maps was an internal procedure carried out for the county council’s own purposes and
the documents therefore have no statutory significance. The term “county road” was broad
enough to include footpaths and bridleways as well as vehicular routes although, in
practice, councils generally only recorded routes which they took to have vehicular rights.
The term was rendered obsolete by the passage of the 1972 Local Government Act. The
List of Streets is a document drawn up under the 1980 Act to record all publicly
maintainable highways. In this context the definition of a street can include footpaths and
bridleways as well as vehicular highways. Accordingly, whilst these documents can be
helpful in determining the status of routes, it is necessary to exercise some caution in their
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use and it cannot be assumed that routes that are mentioned are necessarily public vehicular
roads.

75. It is my view that, for the reasons given by the county council, Bartholomew’s Map of 1957
cannot be relied upon to indicate the status of routes.

Appeal 1, Flamstead Farm Road

76. Although most or all of this route is recorded on early maps since 1812, this does not
indicate its status.

77. Finance Act records are confusing with parts of the route uncoloured and parts coloured and
apparently included within taxable hereditaments. There is no obvious explanation as to
why this might be. In these circumstances 1 do not think it is reasonable to rely on these
records as a guide to the current status of the route.

78. The 1845 plan drawn up in connection with the proposed railway clearly indicates that part
of the route was regarded as a footpath. This plan can be regarded as good evidence of the
status of the route as it would have been in the public domain as part of a statutory process
and the status of routes to be crossed was of significance as it affected the type of crossing
that had to be constructed.

79. The route was originally recorded on the Definitive Map as a footpath and subsequently
upgraded to bridleway status as a result of the submission of evidence of use by horse
riders. Although the status of the route has been queried on a number of occasions the
council has consistently maintained that it is a bridleway and treated it as such.

80. The route is included in the UCRR but not on the County Road Map or the List of Streets
indicating that it is not currently regarded as a publicly maintainable vehicular route.

81. Overall, it is my view that the documentary evidence available does not indicate, on the
balance of probabilities, that the route is a BOAT.

Appeal 2, Bottom Lane

82. This route has been consistently recorded on various maps since 1770.

83. Finance Act records suggest that it was considered to be part of the public highway
network.

84. The route is not included in the UCRR but is shown on the County Road map without a
number. It is included in the List of Streets as U269. This would tend to suggest that the
route was regarded as a publicly maintainable highway. Nevertheless, when its status was
queried as.a result of Chesham Town Council suggesting that it had full vehicular rights, the
county council responded that no documentary proof that it was ever a publicly
maintainable road had been traced. However, the route was not removed from the List of
Streets.

85. Overall, it is my view that the Finance Act records supported by some of the other evidence
are sufficient to indicate that, on the balance of probabilities, the route is a BOAT.

Appeal 3, Trapps Lane

86. This route has been consistently recorded on various maps since 1770.
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87.

88.

89.

90.

Finance Act records suggest that it was considered to be part of the public highway
network.

The route is not included in the UCRR or the County Road map. It is included in the List of
Streets as U789. This would tend to suggest that the route was regarded as a publicly
maintainable highway. Nevertheless, when its status was queried as a result of Chesham
Town Council suggesting that it had full vehicular rights, the county council responded that
no documentary proof that it was ever a publicly maintainable road had been traced.
However, the route was not removed from the List of Streets.

The erection of a sign or signs stating that the route was unsuitable for motor vehicles
would suggest that it was thought that vehicular rights existed over it. However, the county
council has denied that it had erected the signs and has taken steps to prevent motorcycles
from using the route.

Overall, it is my view that the Finance Act records supported by some of the other evidence
are sufficient to indicate that, on the balance of probabilities, the route is a BOAT.

Appeal 4, Green Lane

91.

93.

Early maps show the route of Bridleway 8 but not Bridleways 23 and 24, although Bryant’s
map shows a short section of Bridleway 23 as does the Tithe Map. Bridleway 24 does not
appear to have been shown on plans before about 1925

. The Finance Act map that 1 have seen is somewhat difficult to interpret. Although the

county council state that Green Lane (Bridleway 8) is uncoloured and therefore was
considered to be part of the public highway network, there is in fact some colouring over
most of this section of the route. It may be that this is there to highlight the district
boundary which runs along the centre of the lane but the colouring appears similar to that of
Ley Hill Common including Bridleways 23 and 24 and there is no obvious boundary shown
between Green Lane and the common. Evidence submitted to the county council by the
Chesham and District Bridleways Association states that Green Lane and Ley Hill Common
were in the same ownership, that of Lord Chesham, at the time of the survey and that he did
not claim tax relief for rights of way across his land.

The route seems to be included in the UCRR, although described in rather vague terms and
not shown on the County Road map. Green Lane (Bridleway 8) is included in the List of
Streets. However, county council records also include a 1953 note stating that Green Lane
is not a County Road.

Overall a rather confusing picture which, suggests that part of the route (Bridleway 8) might
have vehicular rights over it but that the remainder does not. On balance, however, there is
in my view some doubt in this case about the interpretation of the main evidence that the
route is a BOAT in that both the Finance Act records and the county highway records are
not entirely clear. It also seems to me unlikely that Green Lane would have been a cul de
sac vehicular route. It is therefore my view that the available evidence is not sufficient to
indicate that, on the balance of probabilities, the route is a BOAT.

Appeal S, Bunns Lane

95.

The route is shown on maps published from 1770 onwards and appears to have been
exempt from tithe payment.
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96. Finance Act records suggest that it was considered to be part of the public highway
network. The route is shown uncoloured and excluded from adjoining hereditaments unlike
the route of Bridleway 48 Chesham/9 Latimer which links with it but is shown as being
included within an adjacent parcel of land and is annotated “B.R” (Bridle Road) on the base
map.

97. The route is included in the UCRR as U210 but is not shown on the County Road map; it is
also included in the List of Streets as U210.

98. Overall, it is my view that the Finance Act records supported by some of the other evidence
are sufficient to indicate that, on the balance of probabilities, the route is a BOAT.

Overall conelusions

Appeal 1, Flamstead Farm Road

99. For the reasons given above, I conclude that Buckinghamshire County Council was justified
in its decision not to make an order in this case.

Appeal 2, Bottom Lane

100.0n the basis of the evidence that has been submitted in this appeal, I consider that, on the
balance of probabilities, a BOAT subsists along the claimed route and that an order to this
effect should be made.

A 13 s Lane

101.0n the basis of the evidence that has been submitted in this appeal, I consider that, on the
balance of probabilities, a BOAT subsists along the claimed route and that an order to this
effect should be made.

102.For the reasons given above, 1 conclude that Buckinghamshire County Council was justified
in its decision not to make an order in this case.

Appeal 5, Bunns Lane

103.0n the basis of the evidence that has been submitted in this appeal, I consider that, on the
balance of probabilities, a BOAT subsists along the claimed route and that an order to this
effect should be made.

Recommendations

Appeal 1, Flamstead Farm Road

104.1 recommend that the appeal be dismissed.

Appeal 2. Bottom Lane

105.1 recommend that the appeal be allowed and that Buckinghamshire County Council be
directed to make an Order to modify the Definitive Map and Statement for the area by
upgrading Bridleway 28 Chesham running from Latimer Road, Broadwater in a generally
northerly direction to join Tylers Hill Road, Botley to a BOAT.
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A Tra L

106.1 recommend that the appeal be allowed and that Buckinghamshire County Council be
directed to make an Order to modify the Definitive Map and Statement for the area by
upgrading Bridleway 34 Chesham, running from the public road section of Trapps Lane,
Waterside to Bottom Lane to a BOAT.

Appeal 4, Green Lane
107.1 recommend that the appeal be dismissed.

Appeal 5, Bunns Lane

108.1 recommend that the appeal be allowed and that Buckinghamshire County Council be
directed to make an Order to modify the Definitive Map and Statement for the area by
upgrading Bridleways 47 Chesham and 19 Latimer, running from Latimer Road to White
End to a BOAT.

i

INSPECTOR

Page 17



